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Hi Michael. As we discussed, | am attaching DRAFTS of the Kushner and revised drafts of the letter
of intent (tweaked to reflect some nuances we discusssed at Maynard on Maonday). The Kushner has
not yet been reviewed by the Governor, so please a dvise 38 Studios of such and that it is subject to
review and camment by him and the general assem bly (yada, yada, yada..normal lawyer stgff about
me not necessarily having a consensus yet on langu age).

"Il be in Maynard tomorrow with Mike Saul and Fre d Hashway with Rick and Tom.
Thanks,

Rob

Robert 1. Stolzman, Esq.

ADLER POLLOCK & SHEEHAN P.C.
Qne Citizens Plaza, 8th Floor
Preovidence, Rl 02903

E-Mail
Phone 401.274.7200
Fax 401.751.0604

Visit our website at www.apslaw.com
LER POLLGCK (Q SHEEHAN' PC.

PEEWANNRE RS AS AT A RN TTR AR RANN T A RAARRART R RE b ddh

To comply with IRS regulations, we advise that any d iscussion of Federal tax issues in this e-mail is
not intended or written to be used, and cannot be usexd, (i) to avoid any penalties imposed under the
internal Revenue Code or {ii) to promote, market or reecommend to another party any transaction or
matter addressed herein.

This &-mail message Is confidential and is intended omly for the named recipient(s). It may contain
information that is subject to the attorney client privile ge or the attorney work-product doctrine or that is
otherwise exempt from disclosure under applicable lawv. If you have received this e-mail message in
error, or are not the named recipient(s), please imme«cdiately notify the sender and delete this message
from your computer and destroy all copies. Thank youd.
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RIEDC Letterhead

April _, 2010

Mr. Curt Schilling, Chairman
38 Studios

5 Clock Tower Place, Suite 140
Maynard, MA 01754

Ms. Jen MacLean, CEO

38 Studios

5 Clock Tower Place, Suite 140
Maynard, MA 01754

Re: 38 Studios/Rhode Island
Dear Mr. Schilling and Ms. MacLean;

We are pleased to present this outlirfi arld Economic
Development Corporation (“RIEDC’ cement to 38 Studios LLC
(hereafter *“38 Studios” or the “compan mence locating and
expanding its businesses in R

: perfect home for you. We also
industry acumen. Your assessment of your

We understand your capif s to bring your project Copernicus to MMO completion to be
$75,000,000. Based on ourtinderstanding to date of your financial projections, the RIEDC
would either guarantee the repayment annual debt service of up to $75M of the company’s
borrowing or issue $75M of revenue bonds, the proceeds of either of which would provide the
necessary financing to complete production on Copernicus and begin relocating 38 Studios to
Rhode Island. We anticipate that these guaranteed loans would be made by, or bonds would be
purchased by or through, a lender or lenders familiar with your industry. As your company is in
the unusual position of having pipeline
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product and contractual commitments for product publishing and distribution, but as yet is “pre
revenue”, we recognize the market for these bonds or loans would be limited without credit
enhancement. Accordingly, we would immediately request the Rhode Island General
Assembly, which currently is in session, to authorize the RIED@hto guarantee the annual debt
service of the loans or, in the case of the bonds, to use an a € capital reserve mechanism by
which the General Assembly may consider on an annual nding any shortfall of any loan
payments necessary to pay the bondholders, thereby cg his issue what is commonly
called a “moral obligation” guaranty for the bondh
documents would reflect the following terms and

Borrower: 38 Studios.
FLoan Amount: $75,000,000

s, product development and

Purpose: For all associated business ex§
i juncti nt and expansion in Rhode

deployment by 38 Studio
Island.

Term: Negalia italized interest in early year(s) with
early re

Collater i imssets of company now owned and hereafter acquired
including : aperty, licenses, licensing fees, distribution and
publishing conigagt ivahlg #product. We recognize that a portion of the
company’s assetSiitg i ly owned subsidiary, the ownership interest of which will be

h assets are otherwise currently pledged in connection with
g2Bctronic Arts and currently are unavailable as collateral for this
credit facility, but such a 711 be pledged as collateral for this credit facility upon completion
and publication of the company’s console phase of the project when such assets are no longer
collateralizing the aforesaid publishing agreement.

the publishing agreems

State Guaranty Fee: Initial fee of one half percent (1/2%) payable at closing at closing
(8375,000) and one and one half percent (1.5%) ($1,125,000) of loan amount annually payable
on the loan closing anniversary.

Equity and Dividend Covenants: During the term of the loan, Mr. Schilling shall maintain no
less than an amount equal to $15,000,000 of equity in the company, and equity or earnings
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distributions to members shall be limited to a coverage ratio formula to be agreed upon by the
RIEDC and the company prior to closing.

Specific Conditions and Covenants:

consent;
s should EBITDA exceed

(a) The debt would not be assignable or assum
(b) Recapture or early payment would be ma
a base formula to be agreed upon by th
¥ Studios to
establish an investment fund to provide sé@ ital s i it vehicles to
facilitate the development of i i
in conjunction with a progra’
RIEDC, the RIEDC being ent
such fund;
(d) 38 Studios will lo i il £ and i ipal place of business in
Rhode Island;
(e) 38 Studios wg
$75,000 (“job=
(f) 38 Studios w111 € _ jobgn Rhode Island by December 31, 2011;

between 38 Smdm and the
on the investment committee of

féements, it shall pay to the RIEDC an
not so added until such shortfall is cured;

(1) 38 S Efn i ually thereafter during the term of the loan audited
O g
T 7 A a‘eertification that the borrower has met the
g) above and certifying the calculations required in (b) and

educational institl
institutions.

Pursuant to programs and policies to be agreed upon with such

Conditions Precedent: Conditions to closing the loan will include standard documentation and
legal requirements typical of transactions of this size and scope and:
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(a) The completion and delivery by a qualifi ent expert of an analysis
of the economic development impacts p and growth in Rhode
Island, such study to be paid for by the'& :
(b) An independent financial review and anal%s. #igial projections;

current contracts and obligatig
other related or requested doed
(c) The prerequisite approvals b

B, and any

the company;
d RIEDC Board of Directors for

terms hereof angdsi typicalief a transaction of this size
and nature,

of the video gaming and cdla industry in Rhode Island. Accordingly, we will support
and advocate for the implenTs htation of j jobs producing interactive digital media tax credits that
provide Rhode Islander’s with a clear return on investment resulting from the credits. We also
will support other creative and innovative industry development incentives jointly developed by
us to accelerate and increase your successes.

We think your company and its product development concepts are exciting and aligned with our
economic development strategies. We think 38 Studios will be a strong corporate citizen for
Rhode Island and that you will be particularly welcome here for the foundation for your many
exciting ventures and opportunities.
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Should you agree and desire us to commence the process of obtaining the approvals for the
issuance of the bonds and the economic development i ncentives, please indicate so by signing
below.

Sincerely ours,

Governor Donald L. Carcieri,
Chairman of the Board

Keith W. Stokes,
Executive Director

Agreed and accepted

529694.7




RIEDC Letterhead

Marel-April 2010

Mr. Curt Schilling, Chairman
38 Studios

5 Clock Tower Place, Suite 140
Maynard, MA 01754

Ms. Jen Macl.ean, CEQ

38 Studios

S Clock Tower Place, Suite 140
Maynard, MA 01754

Re: 38 Studios/Rhode Island

Dear Mr. Schilling and Ms. MacLean:

'ch the Rhodc Istarid Economic
as-to-provide economie

C (hcreafter “38 Studios” or

feling its businesses in Rhode

We are pleased to present this outlif
Development Corporation .

develonmentincentivesdebt crédxt enh :
the “company”) and 38 S

orings to :: fideo gaming and interactive
digital media industry, a ind can be the perfect home for you. We also

appreciate

the followmg tools

to consider in reIocatmg your

Product Development Firef

We understand your capital needs to bring your project Copernicus to MMO completion to be
$75,000,000. Based on our understanding to date of your financial projections, the RIEDC
would either guarantee the repayment annual debt service of up to $75M of the company’s
borrowing or issue $75M of revenue bonds, the proceeds of either of which would provide the
necessary financing to complete production on Copernicus and begin relocating 38 Studios to
Rhode Island. We anticipate that these guaranteed loans would be made by, or bonds would be

purchased by or through, a lender or lenders familiar with your industry. As your company is in
the unusual position of having pipeline
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product and contractual commitments for product publishing and distribution, but as yet is “pre
revenue”, we recognize the market for these beads-bonds or lo g would be limited without

forto authorize the RIEDC to guarantee the annual dehigh s the loans or, in the case of the
bonds. to use an available capital reserve mechanisggbys

33

bondholders, thereby creating for this issue whiils ' ral obligation
gcuments would

reflect the following terms and conditions and b
of which will be more fully articulateg in traditions

Borrower: 38 Studios.
Loan Amount: $75,000,0
Purpose: For all ass

deployment by 38 St
Island.

Collateral: collat i all assets of company now owned and hereafter acquired

; tual property, licenses, licensing fees, distribution and
publishing contracts, d work product. We recognize that a portion of the
company’s assets are held5 olly owned subsidiary, the ownership interest of which will be
pledged to the RIEDC, and'that such assets are otherwise currently pledged in connection with
the publishing agreement with Electronic Arts and currently are unavailable as collateral for this
credit facility, but such assets will be pledged as collateral for this credit facility upon completion
and publication of the company’s console phase of the project when such assets are no longer
collateralizing the aforesaid publishing agreement.

State Guaranty Fee: Initial fee of one half percent (1/2%) payable at closing at closing
($375,000) and one and one half percent (1.5%) (§1,125,000) of loan amount annually payable
on the loan closing anniversary.




Equity and Dividend Covenants: During the term of the loan, Mr. Schilling shall maintain no
less than an amount equal to $15,000,000 of equity in the company, and equity or earnings
distributions to members shall be limited to a coverage ratio formula to be agreed upon by the
RIEDC and the company prior to closing,

Mr. Schilling and Ms. MacLean
Mareh-April , 2010
Page3

Specific Conditions and Covenants:

(a) The debt would not be assignable or ass
(b) Recapture or early payment v \

er investment vehicles to
dia industry in Rhode Island

eet ":".:.'.. fobs requirements, it shall pay to the RIEDC an
L year for each job not so added until such shortfall is cured;

0 and annually thereafter during the term of the loan audited
include a certification that the borrower has met the
and (g) above and certifying the calculations required in (b) and

financial statemers
requirements of (e),
(c) above.

() 38 Studios will develop internship programs for students at Rhode Island design and
educational institutions pursuant to programs and policies to be agreed upon with such
institutions.

Conditions Precedent: Conditions to closing the loan will include standard documentation and
legal requirements typical of transactions of this size and scope and:
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(a) The completion and delivexy hy a qualified
of the economic developmeerilgs
Island, such study to be paid

(b) An independent financial revie
current contracts
other related o

(c) The prerequi
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Of course, the RIEDC also would offer any other assistance
your smooth transition to Rhode Island. A more completg
tneentiveslisting of services provided by the RIEDC is.4
www.riedc.com,

dto 38 Studlos to facilitate

et the RIEDC S websxte

New Industry Incentives

We are particularly interested in assisting 38 Stu : andsb &qet for the growth
of the video gaming and digital medig,i i e L3l -

and advocate for the implementatio
provide Rhode Islander’s with a clea
will support other creative and innova
us to accelerate and increasg 4

ictive digital media {ax credits that
ulting from the credits. We also

% strong corporate citizen for

Rhode Island and that y¢ 5] it gal me here for the foundation for your many
exciting ve Thits 2

Should@eiT agree and Uishe us (S@mmence tHLe ess of obtaining the approvals for the
issuanch evelopment incentives, please indicate so by signing
below

Sincerely ours,

Governor Donald L. Ca
Chairman of the Board

Keith W. Stokes,
Executive Director
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Agreed and accepted as of the date first above writ

38 Studios LLC

By:

Its:

329694.6
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DRAFT 4/1/10
ARTICLE __

RELATING TO DEBT MANAGEMENT ACT JOINT RESOLUTION(S)

SECTION __ . RIEDC JOB CREATION GUARANTY PROGRAM

WHEREAS, the Rhode Island Economic Development Corporation was created by the
general assembly pursuant to chapter 64 of title 42 of the general laws in order to, among other
things, promote the retention and expansion of businesses and the creation of jobs in Rhode
Island; and

WHEREAS, one of the methods utilized by the Rhode Island Economic Development
Corporation to help promote and expand businesses in Rhode Island is the use of its quasi public
corporation powers to issue bonds and debt and guarantees of debt; and

WHEREAS, Rhode Island continues to suffer from continuing high unemployment and
other ill effects from the most recent national recession; and

WHEREAS, one of Rhode Island’s economic development’s strategies of continuing to
optimize its knowledge economy assets such, as the sciences, technology, digital media,
innovative manufacturing and other technologies, requires adequate access to capital; and

WHEREAS, Rhode Island companies in growth phases are limited in their ability to
obtain reasonable credit without access to credit enhancement; and

WHEREAS, the Rhode Island Economic Development Corporation desires to create a
loan guarantee and bond program pursuant to which it will be able to guarantee loan repayments

either directly or through the issuance of its bonds in order to induce lending to companies

growing their employment in Rhode Island; and



WHEREAS, the Rhode Island Economic Development Corporation seeks to have
authority pursuant to chapter 18 of title 35 of the general laws to guarantee debts or otherwise
1ssue its bonds for this purpose not to exceed $125,000,000 in the aggregate of unpaid principal
and interest, thereby limiting the contingent long-term cost of such program to the state to such
maximum amount; and

WHEREAS, the Rhode Island Economic Development Corporation requests the approval
of the general assembly prior to undertaking such program; now, therefore, be it:

RESOLVED, that the Rhode Island Economic Development Corporation (the
“corporation") is hereby empowered and authorized pursuant to chapter 18, title 35 of the general
laws, and notwithstanding any provisions of chapter 64, title 42 of the general laws to the
contrary, to create the corporation's Job Creation Guaranty Program (the “program™) and
guarantee annual debt service or issue bonds up to an aggregate guaranty or bond obligations of
the corporation with respect to the program not to exceed $125,000,000 in the aggregate;

RESOLVED, that guaranties or bonds issued by the corporation shall be approved by its
board of directors, or a committee of the board as so designated by the board, and shall be
executed by its executive director or any authorized officer of the corporation as authorized in a
resolution approved by the board of directors of the corporation from time to time in a form the
corporation may prescribe. The board of directors of the corporation in authorizing any such
guaranty or bond obligations shall consider and be guided by the following objectives:

(a) Priority will be given to projects that promptly create permanent, full-time jobs with

annual wages in excess of 150% of the then current minimum wage earned annually with

industry comparable benefits.
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(b) Any guaranty or bond obligations hereby authorized should leverage capital
formation to facilitate business development with new and existing companies that create or
retain jobs.

(c) Priority shall be given to guarantees that align with the State’s economic
development strategy to expand high-wage jobs in knowledge industry growth clusters or with
respect to assets related thereto.

(d) Guarantees or loan obligations from the program’s borrower will be collateralized by
any and all available assets of the borrower and guarantors, where applicable, including
subordinate collateral positions, cross collateralization with other lenders and collateralized
guarantees as appropriate.

(e) Insurances, including hazard and key person life, may be required where appropriate.

(f) The corporation may utilize such data and retain experts as necessary to assess and
validate associated guaranty risk, and the corporation may charge borrower reasonable fees for
the corporation's guaranty and reimbursement of expenses;

RESOLVED, that in order assure any payments due on guarantees or bond obligations
issued by the corporation in connection with the program pursuant to this authorization are made,
to assure the continued operation and solvency of the corporation for the carrying out of its
corporate purposes, and except as otherwise set forth in these authorizing resolutions in
accordance with the provisions of chapter 64, title 42 of the general laws (i) the corporation shall
create a reserve fund from which shall be charged any and all expenses of the corporation with
respect to guarantee or bond obligations of the corporation pursuant to these resolutions resulting
from a program borrower’s default; and (ii) the corporation shall credit to the reserve fund no

less than fifty percent (50%) of all program receipts of the corporation including guaranty fees,
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premiums and any other receipts or recoveries from collections received pursuant to the
corporation’s rights to recover payments as a guarantor; and (iii) to the extent the corporation’s
obligations as a guarantor or pursuant to its program bond obligations are not satisfied by
amounts in its guaranty reserve fund, the executive director of the corporation shall annually, on
or before December 1%, make and deliver to the governor a certificate stating the minimum
amount, if any, required for the corporation to make payments due on such guarantees. During
each January session of the general assembly, the governor shall submit to the general assembly,
as part of the governor’s budget, the total of such sums, if any, required to pay any and all
obligations of the corporation under such guarantees or bond obligations pursuant to the terms of
this authorization. All sums appropriated by the general assembly for that purpose, and paid to
the corporation, if any, shall be utilized by the corporation to make payments due on such
guarantees or bond obligations. Any recoveries by the corporation of guaranteed payments are
to be returned to the guaranty reserve fund and utilized to reduce any obligation of the state
pursuant to any guarantees entered into by the corporation;

RESOLVED, On or before January 1 of each year, the corporation shall issue a report on
all guarantees issued by the corporation pursuant to this authorization. The report shall include
at a minimum: a list of each guarantee issued; a description of the borrower on behalf of which
the guarantee was issued; the lender or lenders that made the loan, and the amount of such loan,
to such borrower; the amount of principal and interest on each such loan outstanding as of the
date of such report; a summary of the collateral securing the repayment of such loan for which
the guarantee was issued; and a summary of the economic impacts made by such borrower as a
result of the guaranteed loan, including but not limited to the number, type and wages of jobs

created by such borrower, any impacts on the industry in which the borrower operates and an




estimate of income taxes for the state of Rhode Island generated by the emplosyees of such

2 borrower and the borrower itself.

5304432



